


  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

December 10, 2012 

 
Re: Fresh Direct LLC 
 Case 29-CA-094538 
 

Dear : 

The charge that you filed in this case on December 7, 2012 has been docketed as case 
number 29-CA-094538.  This letter tells you how to contact the Board agent who will be 
investigating the charge, explains your right to be represented, discusses presenting your 
evidence, and provides a brief explanation of our procedures, including how to submit 
documents to the NLRB. 

Investigator:  This charge will be investigated by Attorney DAVID J. STOLZBERG 
whose telephone number is (718)330-7720. If the Board agent is not available, you may contact 
Field Attorney NANCY LIPIN whose telephone number is (718)330-7705. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or at the Regional office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is your 
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
Because we seek to resolve labor disputes promptly, you should be ready to promptly present 
your affidavit(s) and other evidence.  If you have not yet scheduled a date and time for the Board 
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s).  If you 
fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
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through our website www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.   

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website www.nlrb.gov or from the 
Regional Office upon your request.  NLRB Form 4541, Investigative Procedures offers 
information that is helpful to parties involved in an investigation of an unfair labor practice 
charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

 

Very truly yours, 

  

JAMES PAULSEN 
Regional Director 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

December 10, 2012 

JASON ACKERMAN 
FRESH DIRECT LLC 
2330 BORDEN AVE 
LONG ISLAND CITY, NY 11101-4515 
 

Re: Fresh Direct LLC 
 Case 29-CA-094538 
 

Dear Mr. ACKERMAN: 

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Attorney DAVID J. STOLZBERG 
whose telephone number is (718)330-7720.  If this Board agent is not available, you may contact 
Field Attorney NANCY LIPIN whose telephone number is (718)330-7705.  

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  We seek prompt resolutions of labor disputes.  
Therefore, I urge you or your representative to submit a complete written account of the facts 
and a statement of your position with respect to the allegations set forth in the charge as soon as 
possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly.  Due to the nature of 
the allegations in the enclosed unfair labor practice charge, we have identified this case as 
one in which injunctive relief pursuant to Section 10(j) of the Act may be appropriate.  
Therefore, in addition to investigating the merits of the unfair labor practice allegations, the 
Board agent will also inquire into those factors relevant to making a determination as to whether 
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or not 10(j) injunctive relief is appropriate in this case.  Accordingly, please include your 
position on the appropriateness of Section 10(j) relief when you submit your evidence relevant to 
the investigation.   

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board agent.  
Sending us your written account of the facts and a statement of your position is not enough to be 
considered full and complete cooperation.  A refusal to fully cooperate during the investigation 
might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case closes.  
Further, the Freedom of Information Act may require that we disclose such records in closed 
cases upon request, unless there is an applicable exemption.  Examples of those exemptions are 
those that protect confidential financial information or personal privacy interests. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website, www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541 offers information that is helpful to parties involved 
in an investigation of an unfair labor practice charge. 
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We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  

JAMES PAULSEN 
Regional Director 

Enclosures: 
1. Copy of Charge 
2. Commerce Questionnaire 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

March 29, 2013 

 
 

Re: Fresh Direct LLC 
 Case 29-CA-094538 

Dear : 

We have carefully investigated and considered your charge that Fresh Direct, LLC, has 
violated the National Labor Relations Act. 

Decision to Partially Dismiss:  Based on that investigation, I have decided to dismiss the 
portions of the charge that allege unlawful restriction of work-radios for supporters of Teamsters, 
Local 805, (hereinafter called the Union) and unlawful refusal to loan you money in retaliation 
for your support for the Union, because there is insufficient evidence to establish a violation of 
the Act. The portion of the charge alleging unlawful interrogation will be processed further. 

Your Right to Appeal: You may appeal my decision to the General Counsel of the 
National Labor Relations Board, through the Office of Appeals.  If you appeal, you may use the 
enclosed Appeal Form, which is also available at www.nlrb.gov.  However, you are encouraged to 
also submit a complete statement of the facts and reasons why you believe my decision to 
dismiss your charge was incorrect. 

Means of Filing: An appeal may be filed electronically, by mail, or by delivery service.  
Filing an appeal electronically is preferred but not required.  The appeal MAY NOT be filed by 
fax.  To file an appeal electronically, go to the Agency’s website at www.nlrb.gov, click on E-
File Documents, enter the NLRB Case Number, and follow the detailed instructions.  To file an 
appeal by mail or delivery service, address the appeal to the General Counsel at the National 
Labor Relations Board, Attn: Office of Appeals, 1099 14th Street, N.W., Washington D.C. 
20570-0001.  Unless filed electronically, a copy of the appeal should also be sent to me. 

Appeal Due Date: The appeal is due on April 12, 2013. If you file the appeal 
electronically, we will consider it timely filed if you send the appeal together with any other 
documents you want us to consider through the Agency’s website so the transmission is 
completed by no later than 11:59 p.m. Eastern Time on the due date.  If you mail the appeal or 
send it by a delivery service, it must be received by the Office of Appeals in Washington, D.C. 
by the close of business at 5:00 p.m. Eastern Time or be postmarked or given to the delivery 
service no later than April 11, 2013. 

(b) (6), (b) (7)(C)

(b) (6), (b) 
(7)(C)
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Extension of Time to File Appeal: Upon good cause shown, the General Counsel may 
grant you an extension of time to file the appeal.  A request for an extension of time may be filed 
electronically, by fax, by mail, or by delivery service.  To file electronically, go to 
www.nlrb.gov, click on E-File Documents, enter the NLRB Case Number and follow the 
detailed instructions.  The fax number is (202)273-4283.  A request for an extension of time to 
file an appeal must be received on or before April 12, 2013.  A request for an extension of time 
that is mailed or given to the delivery service and is postmarked or delivered to the service 
before the appeal due date but received after the appeal due date will be rejected as untimely.  
Unless filed electronically, a copy of any request for extension of time should be sent to me. 

Confidentiality: We will not honor any claim of confidentiality or privilege or any 
limitations on our use of appeal statements or supporting evidence beyond those prescribed by 
the Federal Records Act and the Freedom of Information Act (FOIA).  Thus, we may disclose an 
appeal statement to a party upon request during the processing of the appeal.  If the appeal is 
successful, any statement or material submitted with the appeal may be introduced as evidence at 
a hearing before an administrative law judge.  Because the Federal Records Act requires us to 
keep copies of case handling documents for some years after a case closes, we may be required 
by the FOIA to disclose those documents absent an applicable exemption such as those that 
protect confidential sources, commercial/financial information, or personal privacy interests. 

Very truly yours, 

 /s/ 

James G. Paulsen 
Regional Director 

Enclosure 

cc GENERAL COUNSEL 
OFFICE OF APPEALS 
FRANKLIN COURT BUILDING 
NATIONAL LABOR RELATIONS 
BOARD 
1099 14TH STREET, NW 
WASHINGTON, DC 20570 

 
 

 JASON ACKERMAN 
FRESH DIRECT LLC 
2330 BORDEN AVE 
LONG ISLAND CITY, NY 11101-4515 
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 ALAN I. MODEL, ESQ 
LITTLER MENDELSON, P.C. 
1 NEWARK CTR 
1085 RAYMOND BLVD, 8TH FLR 
NEWARK, NJ 07102-5235 

 
 



  
   

 

   

     

                 
           

             
                 

                   
                

                
           

               

             
                   

               
                 

             
                 

                
                    
                
               

        

              
         

                
               

                
                

                
              

     

        
              

            
                
           

                    
                    





         

      

      
          
          

          

            

          

                 

   

  

 

              
           

            
                  

              
             

             
       

 
    













  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

November 13, 2012 

JASON ACKERMAN 
FRESH DIRECT 
2330 BORDEN AVE 
LONG ISLAND CITY, NY 11101-4515 
 

Re: Fresh Direct 
 Case 29-CA-093054 
 

Dear Mr. ACKERMAN: 

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Attorney DAVID J. STOLZBERG 
whose telephone number is (718)330-7720.  If this Board agent is not available, you may contact 
Field Attorney NANCY LIPIN whose telephone number is (718)330-7705.  

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  We seek prompt resolutions of labor disputes.  
Therefore, I urge you or your representative to submit a complete written account of the facts 
and a statement of your position with respect to the allegations set forth in the charge as soon as 
possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly.  Due to the nature of 
the allegations in the enclosed unfair labor practice charge, we have identified this case as 
one in which injunctive relief pursuant to Section 10(j) of the Act may be appropriate.  
Therefore, in addition to investigating the merits of the unfair labor practice allegations, the 
Board agent will also inquire into those factors relevant to making a determination as to whether 
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or not 10(j) injunctive relief is appropriate in this case.  Accordingly, please include your 
position on the appropriateness of Section 10(j) relief when you submit your evidence relevant to 
the investigation.   

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board agent.  
Sending us your written account of the facts and a statement of your position is not enough to be 
considered full and complete cooperation.  A refusal to fully cooperate during the investigation 
might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case closes.  
Further, the Freedom of Information Act may require that we disclose such records in closed 
cases upon request, unless there is an applicable exemption.  Examples of those exemptions are 
those that protect confidential financial information or personal privacy interests. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website, www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541 offers information that is helpful to parties involved 
in an investigation of an unfair labor practice charge. 
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We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  

JAMES PAULSEN 
Regional Director 

Enclosures: 
1. Copy of Charge 
2. Commerce Questionnaire 

 

 

 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

November 13, 2012 

 

Re: Fresh Direct 
 Case 29-CA-093054 
 

Dear  

The charge that you filed in this case on November 9, 2012 has been docketed as case 
number 29-CA-093054.  This letter tells you how to contact the Board agent who will be 
investigating the charge, explains your right to be represented, discusses presenting your 
evidence, and provides a brief explanation of our procedures, including how to submit 
documents to the NLRB. 

Investigator:  This charge will be investigated by Attorney DAVID J. STOLZBERG 
whose telephone number is (718)330-7720. If the Board agent is not available, you may contact 
Field Attorney NANCY LIPIN whose telephone number is (718)330-7705. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or at the Regional office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is your 
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
Because we seek to resolve labor disputes promptly, you should be ready to promptly present 
your affidavit(s) and other evidence.  If you have not yet scheduled a date and time for the Board 
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s).  If you 
fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
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through our website www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.   

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website www.nlrb.gov or from the 
Regional Office upon your request.  NLRB Form 4541, Investigative Procedures offers 
information that is helpful to parties involved in an investigation of an unfair labor practice 
charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

 

Very truly yours, 

  

JAMES PAULSEN 
Regional Director 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
 

FRESH DIRECT, LLC 
 

and        Cases 29-CA-093054 
                     29-CA-094538  

 
     

ORDER 
 

The Employer’s petition to revoke subpoena duces tecum B-705612 is denied.  

The subpoena seeks information relevant to the matter under investigation and 

describes with sufficient particularity the evidence sought, as required by Section 11(1) 

of the Act and Section 102.31(b) of the Board’s Rules and Regulations.1  Further, the 

Employer has failed to establish any other legal basis for revoking the subpoena.2  See 

generally NLRB v. North Bay Plumbing, Inc., 102 F.3d 1005 (9th Cir. 1996); NLRB v.  

  

                                                           
1  To the extent that the Employer has provided some of the requested material, it is not 
required to produce that information again. 
2  We reject the Employer’s argument that the Board lacked a quorum to issue the 
instant subpoena.  Section 102.31(a) of the Board’s Rules and Regulations states that 
“[t]he Board, or any Member thereof, shall, on the written application of any party, 
forthwith issue subpoenas requiring the attendance and testimony of witnesses and the 
production of any evidence, including books, records, correspondence, or documents, in 
their possession or under their control.  The Executive Secretary shall have the 
authority to sign and issue any such subpoenas on behalf of the Board or any Member 
thereof.”  Here, Chairman Pearce issued the subpoena, in accordance with this Rule. 
     To the extent that the Employer is arguing that the Board lacks a quorum to rule on 
the Petition to Revoke, we also reject this argument.  We recognize that the United 
States Court of Appeals for the District of Columbia Circuit has found that the 
President’s recess appointments were not valid.  See Noel Canning v. NLRB, ___ F.3d 
___ (D.C. Cir. 2013).  However, as the court itself acknowledged, its decision is in 
conflict with at least three other courts of appeals.  See Evans v. Stephens, 387 F.3d 
1220 (11th Cir. 2004), cert. denied, 544 U.S. 942 (2005); United States v. Woodley, 751 
F.2d 1008 (9th Cir. 1985); United States v. Allocco, 305 F.2d 704 (2d Cir. 1962).  This 
question remains in litigation, and until such time as it is ultimately resolved, the Board 
is charged to fulfill its responsibilities under the Act. 

(b) (6), (b) (7)(C)



 2 

Carolina Food Processors, Inc., 81 F.3d 507 (4th Cir. 1996). 

 Dated, Washington, D.C., February 26, 2013     
 

MARK GASTON PEARCE,  CHAIRMAN 
 
RICHARD F. GRIFFIN, JR., MEMBER 
 
SHARON BLOCK,   MEMBER 





     

 

              
                  
                

                
                

            
             

               
                

              
             

                
              

        

  

  
 

  
  

  
  

   
  

 
 
  

      

   
  

  
    

  





  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

October 3, 2012 

JASON ACKERMAN 
FRESH DIRECT 
2330 BORDEN AVE 
LONG ISLAND CITY, NY 11101-4515 
 

Re: Fresh Direct 
 Case 29-CA-090462 
 

Dear Mr. ACKERMAN: 

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Attorney DAVID J. STOLZBERG 
whose telephone number is (718)330-7720.     If this Board agent is not available, you may 
contact Attorney KATHY DREW-KING whose telephone number is (718)330-2146.  

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  We seek prompt resolutions of labor disputes.  
Therefore, I urge you or your representative to submit a complete written account of the facts 
and a statement of your position with respect to the allegations set forth in the charge as soon as 
possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly. 

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board agent.  
Sending us your written account of the facts and a statement of your position is not enough to be 
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considered full and complete cooperation.  A refusal to fully cooperate during the investigation 
might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case closes.  
Further, the Freedom of Information Act may require that we disclose such records in closed 
cases upon request, unless there is an applicable exemption.  Examples of those exemptions are 
those that protect confidential financial information or personal privacy interests. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website, www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541 offers information that is helpful to parties involved 
in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  

JAMES PAULSEN 
Regional Director 

Enclosures: 
1. Copy of Charge 
2. Commerce Questionnaire 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

October 3, 2012 

 
 

Re: Fresh Direct 
 Case 29-CA-090462 
 

Dear : 

The charge that you filed in this case on October 1, 2012 has been docketed as case 
number 29-CA-090462.  This letter tells you how to contact the Board agent who will be 
investigating the charge, explains your right to be represented, discusses presenting your 
evidence, and provides a brief explanation of our procedures, including how to submit 
documents to the NLRB. 

Investigator:  This charge will be investigated by Attorney DAVID J. STOLZBERG 
whose telephone number is (718)330-7720. If the Board agent is not available, you may contact 
Attorney KATHY DREW-KING whose telephone number is (718)330-2146. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or at the Regional office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is your 
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
Because we seek to resolve labor disputes promptly, you should be ready to promptly present 
your affidavit(s) and other evidence.  If you have not yet scheduled a date and time for the Board 
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s).  If you 
fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)
(C)
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through our website www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.   

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website www.nlrb.gov or from the 
Regional Office upon your request.  NLRB Form 4541, Investigative Procedures offers 
information that is helpful to parties involved in an investigation of an unfair labor practice 
charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

 

Very truly yours, 

  

JAMES PAULSEN 
Regional Director 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

January 25, 2013 

ALAN I. MODEL, ESQ. 
LITTLER MENDELSON, P.C. 
ONE NEWARK CENTER 
8TH FL 
NEWARK, NJ 07102 
 

Re: Fresh Direct 
 Case 29-CA-090462 

Dear Mr. Model: 

 This is to advise you that I have approved the withdrawal of the charge in the above 
matter. 

Very truly yours, 

/s/ 

JAMES G. PAULSEN 
Regional Director 

cc: JASON ACKERMAN 
2330 BORDEN AVE 
LONG ISLAND CITY, NY 11101-4515 

 
 

 

 

 
 

 

(b) (6), (b) (7)(C)





  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

August 28, 2012 

JASON ACKERMAN 
FRESH DIRECT 
2330 BORDEN AVE 
LONG ISLAND CITY, NY 11101-4515 
 

Re: Fresh Direct 
 Case 29-CA-088077 
 

Dear Mr. ACKERMAN: 

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Attorney DAVID J. STOLZBERG 
whose telephone number is (718)330-7720.     If this Board agent is not available, you may 
contact Attorney KATHY DREW-KING whose telephone number is (718)330-2146.  

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  We seek prompt resolutions of labor disputes.  
Therefore, I urge you or your representative to submit a complete written account of the facts 
and a statement of your position with respect to the allegations set forth in the charge as soon as 
possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly. 

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board agent.  
Sending us your written account of the facts and a statement of your position is not enough to be 
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considered full and complete cooperation.  A refusal to fully cooperate during the investigation 
might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case closes.  
Further, the Freedom of Information Act may require that we disclose such records in closed 
cases upon request, unless there is an applicable exemption.  Examples of those exemptions are 
those that protect confidential financial information or personal privacy interests. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website, www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541 offers information that is helpful to parties involved 
in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  

JAMES PAULSEN 
Regional Director 

Enclosures: 
1. Copy of Charge 
2. Commerce Questionnaire 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

August 28, 2012 

Re: Fresh Direct 
 Case 29-CA-088077 
 

Dear : 

The charge that you filed in this case on August 27, 2012 has been docketed as case 
number 29-CA-088077.  This letter tells you how to contact the Board agent who will be 
investigating the charge, explains your right to be represented, discusses presenting your 
evidence, and provides a brief explanation of our procedures, including how to submit 
documents to the NLRB. 

Investigator:  This charge will be investigated by Attorney DAVID J. STOLZBERG 
whose telephone number is (718)330-7720. If the Board agent is not available, you may contact 
Attorney KATHY DREW-KING whose telephone number is (718)330-2146. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or at the Regional office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is your 
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
Because we seek to resolve labor disputes promptly, you should be ready to promptly present 
your affidavit(s) and other evidence.  If you have not yet scheduled a date and time for the Board 
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s).  If you 
fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 

(b) (6), (b) (7)(C)

(b) (6), (b) 
(7)(C)
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through our website www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.   

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website www.nlrb.gov or from the 
Regional Office upon your request.  NLRB Form 4541, Investigative Procedures offers 
information that is helpful to parties involved in an investigation of an unfair labor practice 
charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

 

Very truly yours, 

  

JAMES PAULSEN 
Regional Director 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
 

FRESH DIRECT, LLC 
 

and       Case 29-CA-088077 
                    

 
 
 and       Case 29-CA-093054 
        Case 29-CA-094538 

 
 
     

ORDER 
 

The Employer’s petition to revoke subpoena duces tecum B-712703 is denied.  

The subpoena seeks information relevant to the matter under investigation and 

describes with sufficient particularity the evidence sought, as required by Section 11(1) 

of the Act and Section 102.31(b) of the Board’s Rules and Regulations.  Further, the 

Employer has failed to establish any other legal basis for revoking the subpoena.1  See 

                                                           
1  We reject the Employer’s argument that the Board lacked a quorum to issue the 
instant subpoena.  Section 102.31(a) of the Board’s Rules and Regulations states that 
“[t]he Board, or any Member thereof, shall, on the written application of any party, 
forthwith issue subpoenas requiring the attendance and testimony of witnesses and the 
production of any evidence, including books, records, correspondence, or documents, in 
their possession or under their control.  The Executive Secretary shall have the 
authority to sign and issue any such subpoenas on behalf of the Board or any Member 
thereof.”  Here, Chairman Pearce issued the subpoena, in accordance with this Rule. 
     To the extent that the Employer is arguing that the Board lacks a quorum to rule on 
the Petition to Revoke, we also reject this argument.  We recognize that the United 
States Court of Appeals for the District of Columbia Circuit has found that the 
President’s recess appointments were not valid.  See Noel Canning v. NLRB, ___ F.3d 
___ (D.C. Cir. 2013).  However, as the court itself acknowledged, its decision is in 
conflict with at least three other courts of appeals.  See Evans v. Stephens, 387 F.3d 
1220 (11th Cir. 2004), cert. denied, 544 U.S. 942 (2005); United States v. Woodley, 751 
F.2d 1008 (9th Cir. 1985); United States v. Allocco, 305 F.2d 704 (2d Cir. 1962).  This 
question remains in litigation, and until such time as it is ultimately resolved, the Board 
is charged to fulfill its responsibilities under the Act. 

(b) (6), (b) (7)
(C)

(b) (6), (b) (7)(C)



 2 

generally NLRB v. North Bay Plumbing, Inc., 102 F.3d 1005 (9th Cir. 1996); NLRB v. 

Carolina Food Processors, Inc., 81 F.3d 507 (4th Cir. 1996). 

 Dated, Washington, D.C.,  February 26, 2013    
 

MARK GASTON PEARCE,  CHAIRMAN 
 
RICHARD F. GRIFFIN, JR., MEMBER 
 
SHARON BLOCK,   MEMBER 
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 29

FRESH DIRECT, LLC

Respondent

and

, an Individual

FRESH DIRECT, LLC

Respondent

and

, an Individual

CASE NO. 29-CA-088077

CASE NO. 29-CA-094538

MOTION TO STAY PROCEEDINGS

Respondent Fresh Direct, LLC (“Respondent”) moves for a stay of these proceedings in 

the above-referenced cases because the National Labor Relations Board does not currently have 

a constitutionally valid quorum of three members and therefore does not have the authority to 

take lawful action in this case.  See New Process Steel, LP v. NLRB, 130 S. Ct. 2635 (2010).  

The recess appointments of Sharon Block and Richard Griffin as members of the Board by the 

President on January 4, 2012 were constitutionally invalid, leaving only Chairman Mark Pearce 

as a validly appointed member of the Board at this time.  The Supreme Court held in New 

Process Steel that the Board needs a quorum of three members to take action.   

Respondent bases this motion on the decision of the D.C. Circuit Court of Appeals in 

Noel Canning v. NLRB, 705 F.3d 490 (D.C. Cir. 2013), and relies on the rationale of the court in 

that case.  Specifically, the appointments in question did not occur during an intersession recess 

of the Senate, and the vacancies did not happen during such a recess.  

(b) (6), (b) (7)
(C)

(b) (6), (b) (7)(C)
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In the alternative, even if the rationale of the D.C. Circuit in Noel Canning does not 

survive review by the Supreme Court, the appointments of Sharon Block and Richard Griffin to 

the Board were nevertheless invalid because the Senate was not in recess on January 4, 2012, 

when the appointments were made.  At that time, the Senate was operating pursuant to a 

unanimous consent agreement, which provided that the Senate would meet in pro forma sessions 

every three business days from December 20, 2011, through January 23, 2012.  During the 

December 23 pro forma session, the Senate conducted important business, passing a two-month 

extension of a payroll tax cut. Moreover, during the January 3 pro forma session, the Senate 

acted to convene the second session of the 112th Congress and fulfill its duty to meet on that 

date, as required by the Twentieth Amendment to the Constitution.  The Senate did not go into 

recess at the conclusion of that day’s assembly.  Instead, the Senate was scheduled to meet again 

only three days later, on January 6, but the President intervened by making the appointments on 

January 4.

The President did not have the power to decide that the Senate was not in session when 

he made these appointments.  Under Article I, Section 5, of the Constitution, each House of 

Congress has the power to determine the rules of its proceedings.  See United States v. Balin, 

144 U.S. 1 (1892).  Thus, the appointments were unconstitutional.

Furthermore, the appointment of Acting General Counsel Solomon was and is 

constitutionally invalid.  Therefore, the Acting General Counsel lacks the authority to act in the 

above-captioned matter including but not limited to the authority to issue and prosecute the 

Complaint in the above-captioned matter.  Also, the appointment of the Regional Director for 

Region 29 was and is constitutionally invalid.  Therefore, the Regional Director lacks the 

authority to act in the above-captioned matter including but not limited to the authority to issue 
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and prosecute the Complaint in the above-captioned matter.  See 7 FR 45696 (“The appointment, 

transfer, demotion, or discharge of any Regional Director or of any Officer-in-Charge of a 

Subregional office shall be made by the General Counsel only upon the approval of the Board.”)

The Solicitor General, on behalf of the Board, recently filed a petition for a writ of 

certiorari with the Supreme Court in the Noel Canning case. Because of the importance of this 

issue to the Board, and its impact on the separation of powers between the legislative and 

executive branches of the federal government, it is likely that the Board’s petition will be granted 

and the constitutionality of the President’s appointments will be determined in the reasonably 

near future. Furthermore, in light of the unanimous decision of the D.C. Circuit in Noel 

Canning, as well as the fact that the Senate was not in recess under its own rules, there is a high 

probability that the Supreme Court will find the appointments to be invalid. The Board should

conserve its resources by staying the proceedings in this case while the critical issue of the recess 

appointments is being resolved.

For these reasons, the Board should stay these proceedings until the Supreme Court has 

ruled on whether the Board has a constitutional quorum.

Dated this 7th day of May 2013.

Respectfully submitted,

/s/ Alan I. Model
Alan I. Model
LITTLER MENDELSON, P.C.
Counsel for Respondent Fresh Direct, LLC
One Newark Center, 8th Floor
Newark, New Jersey 07102-5311
Telephone: 973.848.4700
Facsimile: 973.755.0439
amodel@littler.com
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CERTIFICATE OF SERVICE

I, Alan I. Model, Esq. certify that on this date I caused a copy of the foregoing Motion to 

Stay Proceedings to be served via Electronic Filing through the Board’s website upon:

James G. Paulsen
Regional Director
National Labor Relations Board, Region 29
Two Metro Tech Center Ste. 5100
Fl. 5
Brooklyn, New York 11201-3838

and via FedEx, overnight delivery upon:

(One (1) copy)

(One (1) copy)

By: /s/ Alan I. Model
Alan I. Model 

Date:  May 7, 2013

Firmwide:120065602.1 051456.1063

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 29

FRESH DIRECT, LLC

Respondent
and

, an Individual

FRESH DIRECT, LLC

Respondent

and

, an Individual

CASE NO. 29-CA-088077

CASE NO. 29-CA-094538

RESRPONDENT’S ANSWER TO THE ORDER CONSOLIDATING CASES, 
CONSOLIDATED COMPLAINT AND NOTICE OF HEARING

Fresh Direct, LLC (“Respondent”), in accordance with the National Labor Relations Act 

(the “Act”) and the applicable Rules and Regulations of the National Labor Relations Board 

(“NLRB”), herein formally submits its Answer to the Order Consolidating Cases, Consolidated 

Complaint and Notice of Hearing (the “Complaint”) issued by the Regional Director of Region 

29 on April 23, 2013.  In this regard, and in Answer to the above-captioned unfair labor practice 

charges, Respondent, as specifically set forth herein, reiterates its denial of any and all claimed 

violations of Sections 8(a)(1) and/or (3) of the Act, as filed by  and  

 (collectively, “Charging Parties”), and herein states the following:

1. Respondent is without the requisite knowledge to either admit or deny the 

allegations contained in Paragraph 1(a) of the Complaint, except to state that it received, via mail 

(from the NLRB), a cover letter from the NLRB dated “August 28, 2012” and a copy of an unfair 

(b) (6), (b) (7)
(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) 
(6)  

 (b) (6), (b) (7)(C)
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labor practice charge ”) filed by , which was dated as being filed on “August 

27, 2012.”

2. Respondent is without the requisite knowledge to either admit or deny the 

allegations contained in Paragraph 1(b) of the Complaint, except to state that it received, via mail 

(from the NLRB), a cover letter from the NLRB dated “December 10, 2012” and a copy of an 

unfair labor practice charge ( Charge”) filed by , which was dated as being filed 

on “December 7, 2012.”

3. Assuming for purposes of the Complaint and this Answer that the terms “at all 

material times” (as used in this Paragraph and throughout the Complaint) refers strictly to the 

time-frame of , 2012 and ending on September 30, 2012, Respondent admits the 

allegations contained in Paragraph 2 of the Complaint.

4. Respondent admits the allegations contained in Paragraphs 3(a) of the Complaint.

5. Respondent admits the allegations contained in Paragraphs 3(b) of the Complaint.

6. Relying upon the same assumption regarding the term “at all material times”, as 

set forth above in Paragraph 2 of the Answer, Respondent admits the allegations contained in 

Paragraph 4 of the Complaint.

7. Relying upon the same assumption regarding the term “at all material times”, as 

set forth above in Paragraph 2 of the Answer, Respondent admits the allegations contained in 

Paragraph 5 of the Complaint.  

8. Relying upon the same assumption regarding the term “at all material times”, as 

set forth above in Paragraph 2 of this Answer, except to admit that  and  

 are Section 2(11) supervisors, Respondent denies the allegations contained in 

Paragraph 6 of the Complaint.  

(b) (6), (b) (7)
(C)

(b) 
(6)  

 

(b) (6), 
(b) (7)(C)

(b) (6), 
(b) (7)

(b) (6), 
(b) (7)(C)

(b) (6), (b) (7)
(C)

(b) (6), 
(b) (7)

(b) (6), (b) 
(7)(C)
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9. Respondent admits the allegations contained in Paragraph 7(a) of the Complaint, 

except points out that date of separation was , 2012.

10. Respondent admits the allegations contained in Paragraph 7(b) of the Complaint, 

except points out that date of separation was  2012.

11. Respondent denies the allegations contained in Paragraph 7(c) of the Complaint.

12. Respondent denies the allegations contained in Paragraph 8(a) of the Complaint.  

13. Respondent denies the allegations contained in Paragraph 8(b) of the Complaint.  

14. Respondent denies the allegations contained in Paragraph 8(c) of the Complaint.  

15. Respondent denies the allegations contained in Paragraph 9 of the Complaint.  

16. Respondent denies the allegations contained in Paragraph 10 of the Complaint.

17. Respondent denies the allegations contained in Paragraph 11 of the Complaint.

AFFIRMATIVE DEFENSES

1. Respondent alleges and takes the position that, the Complaint does not state a 

claim upon which relief can be granted.

2. Respondent alleges and takes the position that, the Complaint does not state facts 

sufficient to constitute any unfair labor practices or a violation of the Act.

3. Respondent alleges and takes the position that, any statements or actions alleged 

to have been made by any of its supervisors and/or agents during the time period covered by the 

Complaint (which, again, Respondent fully denies ever occurring as described), nonetheless, fall 

within the ambit of Section 8(c) of the Act and, as such, neither constitute nor can be used as 

evidence of an unfair labor practice.

4. Respondent alleges and takes the position that, any actions taken by Respondent 

were taken for lawful, legitimate, and compelling business reasons and not in violation of the 

(b) (6), 
(b) (7)

(b) (6), 
(b) (7)

(b) (6), 
(b) (7)

(b) (6), 
(b) (7)(C)
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Act.

5. Respondent alleges and takes the position that, the claims alleged, in whole and/or 

in part, are frivolous and without foundation in law or fact.

6. Respondent alleges that by virtue of their action and inaction, the National Labor 

Relations Board and the General Counsel violated the National Labor Relations Board’s Rules 

and Regulations and have denied Respondent due process of law.

7. Respondent alleges and takes the position that, assuming, arguendo, any 

allegation in the Complaint is found to be a violation of the Act (which Respondent contends 

would be improper and legally baseless), such would still legally qualify as being a de minimis

violation of the Act and does not warrant a finding of an unfair labor practice or the issuance of a 

remedial order. 

8. Respondent alleges that, assuming, arguendo, any allegation in the Complaint is 

found to be a violation, the remedy requested by the General Counsel is inappropriate as a matter 

of law.

9. Respondent alleges and takes the position that, certain allegations in the 

Complaint are barred because they are not encompassed within the underlying operative filed 

unfair labor practice charge, as required by the Act.

10. Respondent alleges and takes the position that, the NLRB has no jurisdiction over 

those allegations set forth in the Complaint which may prove to be time barred by the applicable 

six-month statute of limitations set forth in Section 10(b) of the Act.

11. Respondent alleges and takes the position that, the instant allegations, as 

contained in the unfair labor practice charge, have been filed in bad-faith and this action is being 

pursued by the Charging Party for vexatious and improper purposes, including, inter alia, to 
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infringe upon Respondent’s business operations and to cause it unnecessary delay and expense.   

12. Respondent alleges and takes the position that, as relates to various allegations of 

protected concerted activities contained in the Complaint, Respondent lacked knowledge of such 

alleged conduct, and, thus, such precludes a finding of a prima facie case of 8(a)(1) and/or (a)(3) 

in violation of the Act.

13. Respondent alleges and takes the position that, based on Respondent's 

submissions, the NLRB's investigation warranted dismissal of the allegations in full.

14. Respondent alleges and takes the position that, the Board is not properly 

authorized and lacks jurisdiction to act in the above-captioned matter. 

15. Respondent alleges and takes the position that, the appointments of Members 

Block and Griffin were and are constitutionally invalid. Therefore, the Board, Acting General 

Counsel, Regional Director and/or Judge lacks the authority to act in the above-captioned matter 

including but not limited to the authority to issue, prosecute, hear, and decide the Complaint in 

this matter.

16. Respondent alleges and takes the position that, the appointment of Acting General 

Counsel Solomon was and is constitutionally invalid. Therefore, the Acting General Counsel 

lacks the authority to act in the above-captioned matter including but not limited to the authority 

to issue and prosecute the Complaint in the above-captioned matter.

17. Respondent alleges and takes the position that, the appointment of the Regional 

Director for Region 29 was and is constitutionally invalid.  Therefore, the Regional Director 

lacks the authority to act in the above-captioned matter including but not limited to the authority 

to issue and prosecute the Complaint in the above-captioned matter.

19. Respondent alleges and takes the position that, the Board lacked and lacks the 
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quorum required to act in the above-captioned matter and/or to authorize others to act on its 

behalf.

20. Respondent alleges and takes the position that, the Acting General Counsel failed 

to follow Board rules and regulations that apply when the Board lacks a quorum.

21. Respondent alleges and takes the position that, it reserves the right to assert any 

additional affirmative defenses it discovers during the course of these proceedings.

WHEREFORE, Respondent requests that the Complaint be dismissed in its entirety.

Dated:   May 7, 2013

Respectfully submitted,

/s/ Alan I. Model
Alan I. Model, Esq.
LITTLER MENDELSON, P.C.
One Newark Center, 8th Floor
Newark, NJ  07102
973.848.4700









  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

August 9, 2012 

Re: Fresh Direct 
 Case 29-CA-086868 
 

Dear  

The charge that you filed in this case on August 8, 2012 has been docketed as case 
number 29-CA-086868.  This letter tells you how to contact the Board agent who will be 
investigating the charge, explains your right to be represented, discusses presenting your 
evidence, and provides a brief explanation of our procedures, including how to submit 
documents to the NLRB. 

Investigator:  This charge will be investigated by Attorney DAVID J. STOLZBERG 
whose telephone number is (718)330-7720. If the Board agent is not available, you may contact 
Attorney KATHY DREW-KING whose telephone number is (718)330-2146. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or at the Regional office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is your 
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
Because we seek to resolve labor disputes promptly, you should be ready to promptly present 
your affidavit(s) and other evidence.  If you have not yet scheduled a date and time for the Board 
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s).  If you 
fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
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through our website www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.   

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website www.nlrb.gov or from the 
Regional Office upon your request.  NLRB Form 4541, Investigative Procedures offers 
information that is helpful to parties involved in an investigation of an unfair labor practice 
charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

 

Very truly yours, 

  

JAMES PAULSEN 
Regional Director 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
TWO METRO TECH CENTER STE 5100 
FL 5 
BROOKLYN, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

August 9, 2012 

JASON ACKERMAN 
FRESH DIRECT 
2330 BORDEN AVE 
LONG ISLAND CITY, NY 11101-4515 
 

Re: Fresh Direct 
 Case 29-CA-086868 
 

Dear Mr. ACKERMAN: 

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Attorney DAVID J. STOLZBERG 
whose telephone number is (718)330-7720.     If this Board agent is not available, you may 
contact Attorney KATHY DREW-KING whose telephone number is (718)330-2146.  

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  We seek prompt resolutions of labor disputes.  
Therefore, I urge you or your representative to submit a complete written account of the facts 
and a statement of your position with respect to the allegations set forth in the charge as soon as 
possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly. 

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board agent.  
Sending us your written account of the facts and a statement of your position is not enough to be 
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considered full and complete cooperation.  A refusal to fully cooperate during the investigation 
might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case closes.  
Further, the Freedom of Information Act may require that we disclose such records in closed 
cases upon request, unless there is an applicable exemption.  Examples of those exemptions are 
those that protect confidential financial information or personal privacy interests. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website, www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541 offers information that is helpful to parties involved 
in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  

JAMES PAULSEN 
Regional Director 

Enclosures: 
1. Copy of Charge 
2. Commerce Questionnaire 






